Matter of Midland Ins. Co.

Supreme Court of New York, Appellate Division, First Department
June 22, 2017, Decided; June 22, 2017, Entered
4357N, 41294/86

Reporter

151 A.D.3d 624 *; 58 N.Y.S.3d 32 **; 2017 N.Y. App. Div. LEXIS 5065 ***; 2017 NY Slip Op 05171 ****; 2017 WL 2674838

[****1] In re Midland Insurance Company ASARCO
LLC, Claimant-Appellant, v The Superintendent of
Financial Services of the State of New York, in her
capacity as Liquidator of Midland Insurance Company,
Respondent-Respondent.

Notice: THE  LEXIS  PAGINATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.
THIS OPINION IS UNCORRECTED AND SUBJECT
TO REVISION BEFORE PUBLICATION IN THE
OFFICIAL REPORTS.

Prior History: Davis v. Asarco, 2006 U.S. Dist. LEXIS
54836 (D. Neb., Aug. 7, 2006)

Core Terms

claimant's, paint, contaminated, coverage, pollution
exclusion, damage resulting, indemnification, emissions,
pollutant, soil contamination, insurance policy, amount
paid, dispersal, clean-up, Courts, costs, soll

Counsel: [***1] McGuireWoods LLP, Austin, TX (J.
Mark Lawless of the bar of the State of Texas, admitted
pro hac vice, of counsel), for appellant.

DLA Piper LLP (US), New York (Aidan M. McCormack
of counsel), for respondent.

Judges: Sweeny, J.P., Mazzarelli, Andrias, Moskowitz,
Gische, JJ.

Opinion

[**33] [*624] Order, Supreme Court, New York
County (Michael D. Stallman, J.), entered December 12,
2016, which granted respondent's motion to confirm the
decision of a referee, dated March 8, 2016, affirming the
disallowance of claimant's claim, and denied claimant's
cross motion to reject the referee's decision,

unanimously affirmed, without costs.

Claimant, a mining, smelting, and refining company,
seeks indemnification under four excess insurance
policies issued to it by Midland Insurance Company of
amounts paid pursuant to a settlement with the
Environmental Protection Agency (EPA) and other
government agencies in connection with the EPA's
clean-up of a residential area in Omaha, Nebraska, in
which surface soils were contaminated by lead, in part,
as a result of claimant's operations. The policies exclude
coverage for "property damage arising out of the [**34]
discharge, dispersal, release or escape of smoke,
vapors, soot, fumes, acids, alkalis, [***2] toxic
chemicals, liquids or gases, waste materials or other
irritants, contaminants or pollutants into or upon land"
unless the "discharge, [*625] dispersal, release or
escape is sudden and accidental." It is undisputed that
these pollution exclusions bar any claim for
indemnification of amounts paid to clean up sail
contamination resulting from claimant's lead emissions.
Claimant contends that it is entitled to indemnification of
"the clean-up costs directly related to the contamination
caused by the chipping and flaking of lead-based paint
on ... houses in the [subject area]."

Courts have held that damage resulting solely from lead
paint is not excluded from coverage under similar
pollution exclusions (see Westview Assocs. v _Guar.
Nat'l Ins. Co., 95 N.Y.2d 334, 340, 740 N.E.2d 220, 717
N.Y.S.2d 75 [2000]; Herald Sq. Loft Corp. v Merrimack
Mut. Fire Ins. Co., 344 F Supp 2d 915, 920-921 [SD NY
2004]; Sphere Drake Ins. Co., P.L.C. v Y.L. Realty Co.,
990 F Supp 240, 242-245 [SD NY 1997]). However, in
those cases, the courts did not address damage caused
by lead paint in conjunction with an acknowledged
pollutant, and did not address the peculiarities of liability
under the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) (see 42 USC
§ 9607), pursuant to which the EPA sought recovery
from claimant in this case.

CERCLA permits the imposition of joint and several
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liability (see United States v Alcan Aluminum Corp., 315
F3d 179, 184-187 [2d Cir 2003], cert denied 540 U.S.
1103, 124 S. Ct. 1039, 157 L. Ed. 2d 887 [2004]). As a
result, a party may be required to pay for the
entirety [***3] of environmental damage for which it was
only partially responsible. The fact that some of the
damage was caused by someone other than the insured
does not, in itself, affect the applicability of a coverage
exclusion (see Town of Harrison v National Union Fire
Ins. Co. of Pittsburgh, Pa., 89 NY2d 308, 316, 675
N.E.2d 829, 653 N.Y.S.2d 75 [1996]; Bituminous Cas.
Corp. v Aaron Ferer & Sons Co., 2007 US Dist LEXIS
51427, *7-8, 2007 WL 2066452, *2 [D Neb July 16,

2007)). [****2]

In this case, not only did the damage result from
different sources, i.e., lead emissions and lead paint,
but, also, one source is excluded from coverage and the
other is not. However, the damage resulting from either
source is not readily divisible from the damage resulting
from the other. The combined effect of the lead
emissions and the lead paint was soil contamination - of
the same soil. To the extent a particular area was
contaminated solely by lead paint, it was not (and could
not have been) included in the EPA's remediation efforts
(see 42 USC § 9604). Moreover, claimant would not
have had to pay for any damage - including lead paint
damage - if not for the accompanying pollution (see 42
USC § 9607). Thus, the entire claim is barred by the
pollution exclusions.

[*626] In view of the foregoing, we do not reach the
issue of the appropriate method for allocating losses
among the various insurance policies.

THIS CONSTITUTES THE DECISION AND ORDER OF
THE SUPREME COURT, [***4] APPELLATE
DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 22, 2017

End of Document
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